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Introduction

This paper will examine recent court decisions on the procedural aspects of various different forms
of decision making within the planning system. The discussion is set in the context of the following
recent and proposed changes in legislation and policy and/or guidance:

• Infrastructure Planning Commission (IPC) and National Policy Statements: Planning Act
2008 (PA 2008) Pts 1, 2, 3 and 6;

• determination of mode of appeal: Planning and Compulsory Purchase Act 2004, (PACPA
2004) inserting s.319A into the Town and Country Planning Act 1990 (TCPA 1990)/Town
and Country Planning (Determination of Appeal Procedure) (Prescribed Mode) (England)
Regulations 20091;

• the Planning Inspectorate’s (PINS) Procedural Guidance Notes etc: PINS 01/2009,
Procedural Guidance: Planning appeals and called-in planning applications and Planning
Inspectorate Good Practice Advice Notes; Circular 03/2009, Costs Awarded in Appeals and
Other Planning Proceedings;

• revisions to PPS12;
• calls by leading planning judges for changes to some procedural elements of High Court

planning challenges.

Whilst a number of recent court decisions will be examined, this paper, which explores particular
issues, does not purport to be a comprehensive survey of all such cases.

The conclusions drawn are entirely those of the writer and do not represent the views of any Body
to which she belongs; she is, however, grateful for the assistance which she has received.2

The Nature and Purpose of a Public Inquiry/Choice of Mode/Permitting Questioning

R. (on the application of Redcar and Cleveland BC) v Secretary of State for Business, Enterprise and
Regulatory Reform [2008] EWHC 1847

This was a challenge by way of judicial review to decisions of the Secretary of State for Business,
Enterprise and Regulatory Reform (BERR) under the Electricity Act 1989 (EA 1989) first not to
hold a public inquiry and secondly to grant consent under s.36 of that Act for an offshore windfarm
comprising up to 30 turbines up to 130 metres high off the mouth of the River Tees at Redcar.
Sullivan J. (as he then was) gave a full judgment after a ‘‘rolled up hearing’’3 lasting two days, granting
permission to apply for judicial review but refusing the substantive application.

1 Compulsory mode is not in force in Wales which, due to the Government of Wales Act 2008, is not bound by the whole of PA 2008 or
secondary English legislation. The Welsh Assembly Government (WAG) is due to consult in the Autumn 2009. Jane Davidson AM: speech to
RTPI Cymru, Cardiff 2.6.09.

2 Particularly from Michael Bedford, Tim Corner Q.C., Richard Harwood and John Pugh-Smith.
3 A practice upon which the Hon. Collins J. commented and sought reactions at the 2009 National Conference of the Planning and

Environment Bar Association (PEBA). He suggested that perhaps there are too many such hearings, which were originally conceived to deal
with cases, like Redcar, where delay is an issue, because of the impossibility of considering that question under the court’s general discretion if
permission to bring Judicial Review proceedings is granted, the court being limited at the substantive stage to the statutory consideration of
detriment to good administration.
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Under EA 1989, the Local Planning Authority (LPA) is merely a consultee. Redcar made brief
representations, objecting on the grounds of visual impact/adverse effect on the visual amenities
of the Redcar area, adverse impacts on birds/Special Protection Area and marine ecology, adverse
effects on the regeneration/tourism of Redcar, and inadequate investigation of contamination and
coastal process/mitigation measures. Conditions and a financial contribution towards regeneration
were suggested. They made no request in their objection of August 2004 for a public inquiry to be
held, nor at any other time before the consent was issued in September 2007.

The decision letter made clear that the Secretary of State had considered whether or not to hold
an inquiry and it accurately summarised all the objections to the proposal. No doubt bearing in
mind their failure to request a public inquiry, Redcar were compelled to argue that the Secretary
of State had been obliged to exercise his own discretion under the statutory provision, and that, in
deciding whether an inquiry was appropriate, he was required to consider, not merely the objections,
including Redcar’s, but also ‘‘all other material considerations;’’. This, it was said, he had failed to do.
Sullivan J. considered this submission on its merits in the light of the decision letter, but observed:

‘‘The claimant did not suggest, prior to the filing of the claim form in these proceedings,
that there were any ‘other material considerations’ which the defendant should consider when
deciding whether or not there should be a public inquiry, much less did it identify any
such considerations.4 . . . While the claimant’s failure to identify prior to the decision letter,
any other material consideration which should have been considered by the defendant is not
determinative of the issue, it does mean that the court should be slow to conclude that a
factor which was belatedly identified after the decision letter was one which the defendant was
required, as opposed to entitled, to take into account. . .’’

The list of material considerations urged by Redcar against the Secretary of State included the
following:

(i) his own position as policy maker and decision-maker in the same cause, and a promotor
of offshore wind farms;
. . .

(iii) the fact that the Treasury benefits directly from any surplus funds generated by the Crown
Commissioners;

(iv) the need to maintain public confidence in the democratic system;
(v) the weight of objections, including that of the adjacent planning authority, to which he

should have given substantial weight;
(vi) the lack of support;
(vii) the fact that a public inquiry would:

(1) provide him with an unbiased first-hand view of certain aspects of which he had no
personal knowledge, for example, visual impact;

(2) overcome public perception of bias arising out of the fact that the Secretary of State
had accepted the need for a first-hand view of certain aspects including the visual
aspects, but that his officer Mr Welford, having visited in December 2005 and having
promised to return to complete his visit, never did so;

4 R. (on the application of Redcar and Cleveland BC) v Secretary of State for Business, Enterprise and Regulatory Reform [2008] EWHC 1847 at [29]
and [32].
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(3) provide him with the unbiased conclusions of an expert on issues which had been
rigorously tested at inquiry, for example, the impact upon Redcar and Cleveland’s
regeneration initiatives for the resort; and

(4) mitigate any public perception of bias.

(viii) the fact that the application for the onshore aspect of the generating station had lain
dormant for over three years and must have been refused eventually by Redcar and
Cleveland, thus jeopardising the whole project. The Secretary of State should have called
in the planning application and dealt with both matters at a public inquiry, or at least
directed his mind to that possibility.

Referring to the maxim familiar from decisions on statutory planning challenges, Sullivan J. observed
that it must be remembered that the decision letter was addressed to the parties rather than the world
at large. Therefore, he said, there was no need to recite ‘‘matters of generality such as the role of
the defendant in the statutory scheme and the advantages and disadvantages of public inquiries in
principle’’. There was ‘‘no reason to suppose’’ that the Secretary of State was unaware of items (i),
(iii) and (iv). He went further and stated: ‘‘it is difficult to see why such general considerations, which
would have been equally applicable to all applications under section 36, should have been material’’
to the individual decision. The advantages of having a report from an independent inspector who
would have visited the site and heard evidence, including cross-examination, were described as ‘‘trite
generalities’’.5 The judge held that the grounds of objection disclosed no conflicts which would be
best resolved by cross-examination. R. (on the application of Holding & Barnes Plc) v Secretary of State for
the Environment, Transport and the Regions (Alconbury) [2001] UKHL 23; [2003] 2 A.C. 295 and R. (on
the application of Whitmey) v Commons Commissioner [2004] EWCA Civ 951; [2005] Q.B. 282 were
distinguished on the bases, first that Redcar was not a ‘‘victim’’ for the purposes of the European
Convention for the Protection of Human Rights and, secondly because, unlike a town/village green
registration case, where oral evidence of user would have been critical, this was not a matter where
there were such issues of fact to resolve. The suggestion that residents of Redcar would have had
their rights under art.1, Protocol 1 engaged on the basis of loss of property values 1.5 kilometres
from the windfarm was roundly dismissed.

Interestingly, there was evidence before the court to the effect that a civil servant, Mr Welford, had
visited Redcar at the request of a group of local resident objectors. In his report, whilst unenthusiastic
about the delights of Redcar generally, he seemed impressed by the bay and he said:

‘‘Given the potential significance of the visual impact of the project in ultimately determining
the case, and mindful of the subjective nature of the issue, I think my visit needs to be
supported by another trip to the area, with [other officers], so that there is a wider input into
the debate . . . In the meantime we should continue to work with stakeholders and EDF to
move to a decision point . . . in the shortest possible timescale.’’

The ‘‘Stakeholders’’ were not identified. EDF were the applicants for consent. Mr Welford’s senior
officer disagreed about the visit; maps, she said, would suffice. Subsequent email correspondence
revealed that Mr Welford had concluded from his visit that the windfarm was ‘‘too close’’ to the
town. No further visit was undertaken, the civil servants’ consideration of the matter being taken up

5 R. (on the application of Redcar and Cleveland BC) v Secretary of State for Business, Enterprise and Regulatory Reform [2008] EWHC 1847 at [36].
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instead with an exploration of visual impact methodology in the Environmental Statement (ES) and
Natural England’s opinion of it. Sullivan J. decided that this was ‘‘a perfectly reasonable response’’.

Considering criticism of the civil servants’ report (which made no reference to Mr Welford’s visit)
Sullivan J. approved of the approach taken. He said ‘‘[i]n the absence of any detailed criticism of the
methodology adopted in the Environmental Statement, the most effective way of providing Ministers with
information about that significant visual impact was to produce the relevant photomontages, coupled
with a warning’’ about such representations [emphasis added].6

Sullivan J. also dealt with delay. The claim form was filed just within the three month period, after
negligible warning to the Secretary of State and none to the developer. The judge held that, even
if he had accepted Redcar’s case on the merits, he would have declined relief, although the lack of
promptness was not ‘‘so egregious’’ that he would have refused permission to bring proceedings on
that ground alone. He paid particular regard to the fact that Redcar, as a LPA, was well aware of both
judicial review rules and the Government’s energy policy. He said ‘‘[d]elay in challenging decisions
in respect of renewable energy projects is more than usually prejudicial to good administration,’’7

and the developer had put in evidence demonstrating significant expenditure and other prejudice.
Failure to warn them of the impending claim had been ‘‘particularly reprehensible’’.8

Implications of Redcar

This decision will be of less direct significance in the future (assuming that the IPC goes ahead and
remains in being), as many on and offshore windfarm applications will be subject to the IPC system,9

but it is interesting to relate it to both Pt 1 of the PA 2008 and the new provision for deciding mode
of planning appeals.

Redcar illustrates an exception to the Alconbury system of checks and balances in relation to decision
makers with multiple interests which is now enshrined in relation to appeals and called-in applications
under the TCPA 1990. Whilst the IPC system as currently proposed separates policy and decision
making functions, this would not necessarily remain the case, since Conservative Party statements
have suggested that they would, if elected, restore the decisions on IPC cases to ministers, although
the details are unclear.10 The ‘‘democratic deficit’’ inherent in the processing and determination
of applications by the IPC would be compounded in any Redcar-based approach to dealing with
objections/deciding on the mode of consideration because local elected representatives are unable to
invoke ‘‘victim’’ status on behalf of their constituents. Alconbury considerations are not listed in the
PINS criteria on choice of mode for determining planning appeals. It is quite likely that the functions
of policy-maker, decision-maker and landowner will sometimes coincide in future major decisions,
for example those concerning Eco-towns, where some former MoD sites are involved. Similarly,
much of the land identified11 for large windfarms in Wales is Government owned; these proposals
are either being determined under EA 1989 (and are therefore directly comparable with Redcar)

6 R. (on the application of Redcar and Cleveland BC) v Secretary of State for Business, Enterprise and Regulatory Reform [2008] EWHC 1847 at [67].
7 See also Finn-Kelcey v Milton Keynes BC [2008] EWCA Civ 1067.
8 Redcar [2008] EWHC 1847 at [71] and [72].
9 Over 50mw onshore, 100mw offshore, though there are still a number of significant EA 1989 projects.
10 E.g. ‘‘Control Shift’’, Responsibility Agenda, Policy Green Paper 9, s.5.2: ‘‘replace IPC with accelerated public inquiries or private/hybrid

legislation for major projects’’. It is unclear what is meant by an ‘‘accelerated public inquiry’’.
11 See Technical Advice Note (TAN) 8, Renewable Energy, an interesting prototype of locationally specific national policy statement, with

its ‘‘Strategic Search Areas’’.
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or will go to the IPC,12 whatever form it ultimately takes. Interestingly, inspectors at planning
inquiries have tended to take a cautious approach to onshore wind turbines of similar, or even
smaller, dimensions at or around distances of 1 kilometre from residential property, on grounds of
‘‘overdominance/overbearing impact’’—planning judgments, rather than matters of civil right. This
is an aspect in windfarm inquiries which has proved particularly susceptible to cross-examination and
inspectorial consideration on site. Inspectors repeatedly report that photomontages are no substitute
for site visits. Appellants in such cases often seek written representations, whereas hitherto LPAs/third
party objectors have been able to secure public inquiries when they have wished.

Much emphasis was placed in the debate between the civil servants involved in Redcar on the
collection of ‘‘information’’, rather than the testing of evidence and opinions. Apparently, extensive
reliance was placed by the BERR officials upon the ES. Sullivan J. also attributed importance to the
absence of any ‘‘detailed criticism of the methodology’’ in the ES, holding that cross examination
would not be useful in the absence of a methodological dispute; the ES had identified ‘‘significant
impact’’ to views from the Bay. Evidently he was not persuaded of the importance of testing what
the environmental assessor had meant by ‘‘significant impact’’, and how this might have sat with
a judgment of overall acceptability (or not). This point is itself significant, especially in the light
of the promotional style frequently adopted in such documents. Removal of the realistic prospect
of cross-examination is only likely to exacerbate this tendency. Such issues, however, may merely
count as ‘‘trite generalities’’ in a Redcar-style analysis.

Redcar therefore highlights the importance of the Environmental Impact Assessment (EIA) process.
The courts have regarded compliance with EIA as a very serious matter13 and Sullivan J.’s reference to
the absence of challenge to the ES methodology might suggest that such challenges would be a fruitful
line for opponents of national infrastructure projects to follow so as to force hearings/questioning—in
other words, using European environmental law to secure procedural safeguards/rights to an oral
hearing where the European Convention, via art.6, might fail (e.g. because of the ‘‘victim’’ rules or
lack of engagement of civil rights due to remoteness).

Natural England seem to have been consulted informally by civil servants, in order to resolve the
clash of opinions as to the importance of visual impact. They are, themselves, a Government agency
and therefore not necessarily perceived as wholly independent; furthermore, as they apparently made
clear, they had no remit for the undesignated areas in question or the residents of Redcar.

Clearly Redcar’s position would have been stronger if they had sought an inquiry into their
objections. If LPAs wish, in future, to achieve a ‘‘hearing’’ and/or be allowed to put questions under
the Planning Act 2008 (PA 2008) ss.90–94, they would be well advised to bear these points in
mind when drafting Local Impact Reports under s.60 PA 2008. The same would obviously apply to
anyone seeking a hearing under ss.91–93, or to question under s.94.14

Under PINS’ criteria for mode of determination, introduced pursuant to s.319A TCPA 1990 (s.196
PA 2008),15 parties in England are expected to distinguish between the sorts of questions that they
might wish to ask at a hearing and at an inquiry. Interestingly, in view of Sullivan J.’s observation,
absence of challenge to ES methodology is identified as one of the hallmarks of a hearing rather than

12 Energy, unlike Town and Country Planning, not being a devolved field under Government of Wales Act 2008.
13 Pre-eminently in Berkeley v Secretary of State for the Environment, Transport and the Regions (No.1) [2001] 2 A.C. 603.
14 Regulations for the IPC under the 2008 Act are in course of preparation by CLG, together with companion guidance.
15 PINS 01/2009 The Planning Inspectorate: Procedural Guidance. Planning appeals and called-in planning applications s.2.1 and Annex C.
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an inquiry; this might suggest that there would be difficulty in achieving an inquiry to cross-examine
on ‘‘subjective’’ matters, such as attributions of ‘‘significance’’ in impact analyses. Arguably, it will
be hard for the uninitiated to appreciate the finer distinctions as to when evidence needs to be
tested by cross-examination. Notwithstanding the possible difficulties for the inexperienced, there
are a number of useful procedural safeguards built in to the process. An initial determination is made
within seven days but this is reviewed on receipt of the questionnaire and the determination may
be varied at any stage prior to determination of an appeal. It is only appellants (and, presumably
in a call-in, applicants16) and LPAs who are invited to make representations on mode. Perhaps
ironically, in view of Redcar, LPAs are required to inform PINS where cases are ‘‘controversial and
have raised significant local interest’’, to indicate whether they think that an inquiry or hearing will
be required—it is recognised that written representations ‘‘may not be suitable’’ in such instances;
presumably Eco-towns are likely to fall within this category, though, as noted above, the Alconbury
question is not specifically acknowledged as relevant.

Attendant on the introduction of compulsory mode is a new Costs Circular, CLG 03/2009 ‘‘Costs
Awards in Appeals and other Planning Proceedings’’.17 This is not the place to review the new Circular,
save to note that costs may now be awarded in written representation cases and that various new
elements of good appeal behaviour are highlighted. PINS are to be much more involved in case
management; for example, costs warnings should be set out early in writing, copied to PINS.18

It is interesting to consider the implications of Redcar, s.319A TCPA 1990 and Pt 1 PA 2008 in the
light of a couple of decisions highlighting the limitations of the two appeal modes which do not
carry the right to cross examine.

In Eley v Secretary of State for Communities and Local Government [2009] EWHC 660, Wyn Williams
J. held that there was no duty on an appellant to disclose adverse technical advice (subject to a
caveat as to misleading selectiveness). He also held that there is no obligation on PINS to distribute
written representations to third parties. The case was a challenge under s.288 TCPA 1990 by a third
party to a grant of planning permission. At the site visit, the inspector was offered a more up to
date report on badgers which had only recently become available to the LPA (in connection with a
second planning application). As it had emerged after the nine-week deadline, the inspector declined
it and allowed the appeal. It was common ground between the parties that an inspector in a written
representations appeal has the power to ask for further information; whilst not express, the judge
held that the existence of such a power was implicit in the Regulations and s.79 TCPA 1990. Wyn
Williams J. declined to hold that any duty of disclosure arose by virtue of the principle of fairness.
The judgment contains a number of caveats, which at least suggest that the argument might remain
open, particularly in ‘‘other forms of appeal’’ and he declined to lay down ‘‘general principles about
when a duty to disclose adverse factual material might arise’’, save that where an appellant has given
voluntary disclosure of a misleadingly partial nature, then a duty would arise: ‘‘the appellant cannot
‘pick and choose’.’’

16 It should be noted that in CLG Circular 02/09 and Town and Country Planning (Consultation) (England) Direction 2009, the Government
has, with effect from April 20, 2009, cancelled separate directions concerning the referral of applications above certain thresholds and relating
to retail development, development plan departures, playing fields, green belts and flooding. A new direction concerning World Heritage Sites
has been made. The Secretary of State’s power of call-in under s.77 TCPA 1990 remains unaffected, irrespective of the criteria in the new
direction.

17 Applicable to all appeals entered on or after April 6, 2009.
18 Costs Circular, CLG 03/2009 ‘‘Costs Awards in Appeals and other Planning Proceedings’’ para.A32.
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Francis v First Secretary of State [2008] EWCA Civ 890 was a hearing case concerning variation of a
condition so as to permit cooking at a café. The inspector dismissed the appeal because of a need for
high-level ventilation and the absence of a design for it. The appellant and his planning consultant
had understood that the council had accepted a low-level proposal, so they led no evidence. The
Court of Appeal held that there where the appellant was represented by a consultant, the inspector
had no duty to ‘‘root out’’ the case which the appellant had not put.

In both these instances, testing of evidence (‘‘information’’) by cross examination would almost
certainly have drawn out the relevant points. Third parties would also have been able to attend any
inquiry. The courts are clearly not keen—in the s.78 TCPA 1990 context—to saddle inspectors with
inquisitorial duties in respect of the ‘‘information’’ with which they are presented. These limitations
should be borne in mind in the context of PINS guidance on compulsory mode.

A rather different case on the scope of an inspector’s duty arose in R. (on the application of Perrett) v
Secretary of State for the Communities and Local Government [2009] EWHC 234, but it is convenient
to deal with it here. Mitting J. encapsulated the issue as ‘‘whether or not the Secretary of State is
entitled, . . . to limit the rehearing and determination following a successful appeal only to the ground
which gave rise to the successful appeal . . . this has never fallen for determination by the court in
the stark way in which it does in this claim’’.19 Appeals had been made against enforcement notices
on Grounds (a) and (d). The appellant, having succeeded in his challenge against the first decisions
rejecting his Ground (a) appeals, wished to have a complete re-run, with fresh evidence on both
grounds. The Secretary of State accepted that the appeals should be heard de novo but considered
that evidence given at the first inquiry should be taken into account together with any intervening
material changes of circumstances. The inspector followed that line at the inquiry. Distinguishing
earlier High Court cases (Newbury DC v Secretary of State for the Environment [1988] J.P.L. 185 and
Kingswood DC v Secretary of State for the Environment [1998] J.P.L. 248) the judge held that nothing in
either s.289(5)(a) TCPA 1990 or Civil Procedure Rules Practice Direction 52 requires the ‘‘blank
sheet’’ approach on all issues in a case like the one in question, where there were discrete elements.
He had ‘‘no doubt that the court is entitled, on remitting the matter for rehearing and determination,
in accordance with its opinion, to limit re-hearing and determination only to those questions which
gave rise to the appeal’’.20 Such a result accords with the approach of the House of Lords in
Thrasyvoulou v Secretary of State for the Environment [1990] 2 A.C. 27321 and with common sense.

Development Plans

The approach taken by the courts to Local Development Framework (LDF) examinations may be
contrasted with the ‘‘hands off’’ decisions noted above in the context of specific projects.

In a pair of decisions—Persimmon Homes (North East) Ltd v Blyth Valley BC [2008] EWCA Civ 861
and Capel Parish Council v Surrey CC [2009] EWHC 350 (Admin)—the courts have explored the
new LDF system and laid down clear principles in relation to the testing of ‘‘soundness’’ under
PACPA 2004 Pt 2 as well as procedural guidance concerning s.113 PACPA 2004.

As is now well known, in Blyth Valley the inspector was held to have misdirected himself as to the
nature of his task under s.20(5)(b) PACPA 2004. He had erred in finding that the draft Core Strategy

19 R. (on the application of Perrett) v Secretary of State for the Communities and Local Government [2009] EWHC 234 at [21].
20 Perrett [2009] EWHC 234 at [35].
21 Although it appears not to have been cited, and did not, of course, involve the quashing of the earlier factual determination. See the

characteristically witty and perceptive commentary by Joe Harper Q.C. in Planning Encyclopaedia Monthly Bulletin, April 2009.
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accorded with central parts of PPS3.22 He had also erred by failing to consider the implications of the
fact that the evidence base (Housing Needs Survey) and Core Strategy policy were not congruent.
Finally, he had misdirected himself in approaching the issue of soundness ‘‘on the basis that a policy
. . . should be presumed to be sound unless evidence was produced demonstrating the contrary’’.23 As
Keene L.J. found, the inspector’s approach was in line with the original (2004) version of PPS12. He
had difficulty in accepting the Secretary of State’s submission that the new version—‘‘The starting
point for the examination is the assumption that the local authority has submitted what it considers to
be a sound plan’’ (judicial emphasis)—had the same meaning. Importantly, however, the Secretary
of State accepted in doubt that ‘‘the inspector has an inquisitorial function and may properly find a
policy unsound even if there is no convincing evidence to that effect from an objector’’.24

More recently, twin claims were brought against Surrey CC, under s.113 PACPA 2004 seeking
to quash an allocation in the Surrey Waste Plan Development Documents, and by way of judicial
review against the grant of three planning permissions in respect of the allocated land, due to the
unlawfulness of the policies. Both claims succeeded. The Development Plan Documents’ (DPD)
inspectors, applying the original PPS12, had failed to consider whether the process by which the
allocated sites had been chosen and others rejected was satisfactory. They had not required a rigorous
examination of suggested alternative sites and methodologies for disposing of waste. Counsel for the
local authority relied on the ‘‘substantial exercise carried out to make an informed assessment of
suitable sites’’. Maybe, said Collins J., ‘‘but the inspectors were not entitled to assume that that had
been done correctly’’. Their ‘‘correct function’’ was ‘‘to assess for themselves whether a policy was
sound whether or not any evidence was put before them which might persuade them that it was
sound’’.25

Collins J. ensured that the Secretary of State had been served with the claim, since the inspectors’
recommendations were under attack. Clearly this step should be taken in such proceedings. He also
stated that s.113 provides the only way to challenge a relevant DPD.26 The position in relation to
draft documents is a moot point. In R. (on the application of Crofty Ltd) v Kerrier DC Unreported
December 2007, H.H. Judge David Mole (sitting as a Deputy Judge of the High Court) held, after a
two-and-a-half day permission hearing, that it was arguable that judicial review would be available
in the case of a challenge to process; the case did not proceed to a full hearing. The point may
be argued, if permission is granted in October, in the first High Court challenge to a Welsh Local
Development Plan (draft): Persimmon Homes (Wales) Ltd and B R Trading Ltd v Vale of Glamorgan
Council.

It may be, in the light of the Blyth Valley and Surrey CC decisions, that there will be a more
rigorous approach to examinations and a greater willingness to allow questioning by professional
advocates than was the case in some of the earlier ones. Nevertheless, the informal ‘‘examination’’
model is still preferred in guidance, with ‘‘front loading’’ the favoured means of ensuring testing and
fairness. Given the consequent importance of the early stages and lack of clear regulation as to the
detailed handling of consultation, the means of challenging process and draft plans (examination plus

22 The requirement to test the affordable housing target for economic viability.
23 Persimmon Homes (North East) Ltd v Blyth Valley BC [2008] EWCA Civ 861 per Keene L.J. at [37].
24 Blyth Valley [2008] EWCA Civ 861 at [39]. Although the new version of PPS12 reflects the Secretary of State’s concession, Welsh

guidance on Local Development Plans (Welsh Assembly Government’s ‘‘LDP Wales, Local Development Plan Manual and PINS Wales’’ ‘‘A
Guide to the Examination of LDPs’’) still contains the presumption of soundness.

25 Capel Parish Council v Surrey CC [2009] EWHC 350 (Admin) at [23].
26 Capel Parish Council [2009] EWHC 350 (Admin) at [18].
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s.113 challenge at the end or judicial review in the preparatory stages) is likely to require binding
resolution.

By contrast with the ‘‘front loading’’ required in LDF preparation, the High Court held in R. (on
the application of Stamford Chamber of Trade and Commerce) v Secretary of State for the Communities and
Local Government [2009] EWHC 719 (Admin) that the LPA were under no duty to consult before
deciding not to put forward to the Secretary of State for saving an old local plan policy which
safeguarded a road route around Stamford. The claimants, who supported the relief road, argued
that they had a legitimate expectation that the policy approach as set out in relation to the emerging
LDF in the Local Development Scheme and Annual Monitoring Report would only be changed ‘‘in
a manner which was fair in all the circumstances’’.27 They were hampered by the fact that, under
PACPA 2004, it is the Secretary of State’s decision which policies to save, rather than that of the
LPA. Rabinder Singh Q.C. (sitting as a Deputy High Court Judge) found that the contention was
not established on the facts, but also made some observations of principle: given that when planning
legislation or policy requires consultation, it often spells out what it wants in detail, then the absence
of an express duty or promise of public consultation is a powerful indicator that no such obligation
should be imposed by implication; the duty contended for would have to apply to all policies, and
so be ‘‘a wide-reaching and potentially onerous obligation’’; the system was not inherently unfair.
He placed reliance on the judgment of Sullivan J. in R. (on the application of Roberts) v Secretary of
State for the Communities and Local Government [2009] J.P.L. 81, the only other case on the saving
provisions, who noted that, notwithstanding the general principles of legitimate expectation, ‘‘it is
well understood by all those involved . . . that even the most formally expressed planning policies
are always susceptible to change’’. Regardless of the decisions in these cases, that is an observation
with which all the delegates at the Conference would doubtless agree! Leave to appeal has now been
granted by Keene L.J.28

In City and District Council of St Albans v Secretary of State for Communities and Local Government;
Hertfordshire CC v Secretary of State for Communities and Local Government [2009] EWHC 1280 (Admin),
Mitting J. quashed part of the East of England Plan under s.113(2) PACPA 2004 on the basis that
there should have been a Strategic Environmental Assessment (SEA) of the decision to vary the
figures for housing growth which had the potential to have impacts on the green belt.

National policy formulation and consultation—or not!

Bard Campaign v Secretary of State for the Communities and Local Government [2009] EWHC 308
(Admin).

Bard, a group of objectors, judicially reviewed the Government’s process of short listing sites for
proposed eco-towns, specifically the consultation document ‘‘Eco-towns—Living a Greener Future’’
(ELGF). They have organised a vocal campaign29 opposing eco-towns generally, and in particular
one called ‘‘Middle Quinton’’ proposed for a site near Shakespeare’s birthplace, hence the choice of
mnemonic. Weston Front, a similar group objecting to another proposal at Weston Otmoor, was
joined as an interested party.

27 R. (on the application of Stamford Chamber of Trade and Commerce) v Secretary of State for the Communities and Local Government [2009] EWHC
719 (Admin) at [81].

28 On the basis that it was arguably unfair that the claimants had not had the chance to make representations to the Secretary of State against
a background of a Local Development Scheme suggesting that the entire Local Plan would be saved, followed by a delegated, unpublicised
decision by officers to drop some policies. The writer is indebted to Michael Bedford, counsel for the claimants, for this information.

29 See http://www.bardcampaign.com [Accessed October 13, 2009].
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Walker J. summarised the key questions and his answers as follows:

‘‘Did the government properly consult on the principle of, and the key criteria for Eco-towns?
My answer is that it did. The approach taken by the government to consultation on principle
and key criteria was sufficient to comply with the relevant procedural requirement.

Was there proper consultation in relation to ELGF? My answer is yes. ELGF was
limited to certain preliminary aspects of shortlisting. The government was entitled to limit
ELGF in this way, and it complied with relevant procedural requirements in relation to
ELGF.’’ 30

The case is set against the well-known policy background of a simultaneous drive for more housing
and for reduced carbon footprints in development. Against that background, the Government had
announced, in March 2007, its support for an unspecified number of zero/low carbon large housing
developments making use of brownfield and surplus public sector land. This proposal was taken
forward in the Housing Green Paper (HGP) in July 2007. In the Introduction, the Housing Minister
said:

‘‘This is your opportunity to consider our proposals and help us shape the future of housing in
England. I look forward to your contribution.’’

Inside the HGP was the following statement:

‘‘We are launching today an invitation for local authorities and developers to propose 5 new
eco-town schemes . . . giving a total of some 25—100,000 homes. Final decisions will depend
on the strength, costs and sustainability of the bids received.’’

More details followed, and a cross reference to the simultaneous ‘‘prospectus setting outline criteria
for Eco-towns’’. The HGP set out a timetable for consultation and publication of responses together
with the consultation criteria in the Cabinet Office Code of Practice.

Bids were made to the Government in response to the prospectus and these were subject to cross
departmental examination, called a ‘‘showstopper review’’. In April 2008, the Government published
a Written Ministerial Statement—a ‘‘Potential Shortlist Announcement’’, identifying 15 locations
which would ‘‘go through to the next stage of consultation’’. It said that these locations had been
published as part of a consultation document inviting views on both the broader objectives and
benefits of eco-towns and on the shortlisted locations, though there was also a commitment to a
four-stage process, culminating in the submission of planning applications. Stage 1 was initiated in
the Statement and the vehicle for consultation was the ELGF. Stage 2 was to be ‘‘further consultation
on a sustainability appraisal (‘SA’)’’ and draft planning policy statement, Stage 3, a decision on the
locations, was to be part of ‘‘a final planning policy statement’’. A timeline was set out in ELGF, with
consultation Stage 1 closing on June 30, 2008. On June 4, the Government published revised PPS12
(as noted in Blyth Valley, above), setting out principles for community involvement, stating that if
a new or revised Core Strategy draft was prepared, ‘‘for example, to respond to a major change in
circumstances, such as receiving eco-town . . . status’’, it would be ‘‘appropriate to involve the local
community’’ in the consideration of options.

30 Bard Campaign v Secretary of State for the Communities and Local Government [2009] EWHC 308 (Admin) at [8]. There was also a short
judgment given at the end of substantive argument to facilitate the handling of a disclosure application, which was thereupon made, and also
failed.
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On June 12, CLG placed an advertisement in relevant local newspapers referring to ELGF and urging
responses to it and the question, ‘‘Are Eco-towns a good idea?’’. The advertisement heralded ‘‘further
consultation (until the end of October) on a more detailed assessment of potential locations’’. On
July 23, a further document, ‘‘Eco-towns—Living a greener future progress report’’ was published,
together with a Sustainability Appraisal scoping report.

In the meantime, Bard had issued its claim form on June 24.

On November 4, CLG published documents commencing Stage 2 of the process set out in the
Ministerial Statement and ELGF. Undertakings were given by the Secretary of State to halt the
process until March 2009.

Bard’s challenge alleged (amongst other points not dealt with in this paper) breaches of the common
law, Aarhus Convention and Cabinet Office Code of Practice on Consultation duties of consultation.
They said: (1) that there had been no consultation on the principle of eco-towns; and (2) that if
there was such consultation, it did not give sufficient reasons for particular proposals to enable
consultees to give intelligent consideration and responses. The Cabinet Office Code’s six criteria are
as follows:

‘‘(1) Consult widely throughout the process allowing a minimum of 12 weeks for written
consultation at least once during the development of the policy.
(2) Be clear about what your proposals are, who may be affected, what questions are being
asked and the timescale for responses.
(3) Ensure that your consultation is clear, concise and widely accessible.
(4) Give feedback regarding the responses received and how the consultation process influenced
the policy.
(5) Monitor your department’s effectiveness at consultation, including through the use of a
designated consultation co-ordinator.
(6) Ensure your consultation follows better regulation best practice, including carrying out an
Impact Assessment if appropriate.’’

Walker J. rejected all Bard’s arguments. Leave to appeal to the Court of Appeal was refused in June
2009 by Keene L.J.31

In both courts, attention focused on the HGP, which the Secretary of State relied on as the document
which invited comments on the principle.

Walker J. held, contrary to Bard’s submissions, that there is no general duty to consult on
alternatives. Here, there had been no factual foundation for a legitimate expectation that
there would be an ‘‘issues paper’’. HGP had constituted a ‘‘general invitation’’ to comment
on the principle. It had complied with the Government’s Code. He further held that the
HGP did not indicate a ‘‘closed mind’’ on the part of the Government with regard to the
principle. Keene L.J. agreed, stating that there was no reason why identification of possible
sites could not be undertaken simultaneously with consultation on the principle. Both judges
refused to draw the inference pressed by Bard that the newspaper advertisement was a belated
attempt to consult on the principle. Walker J. rejected Bard’s submission that the whole
process was an attempt to outflank the planning system; he said that the proposed Eco-
towns Planning Policy Statement (EPPS), which would include a list of locations, revealed the

31 Bard Campaign [2009] EWCA Civ 712.
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Government ‘‘deploying planning law so as to require decision-makers to have regard to the
EPPS’’.

Implications of Bard

It seems likely that the proposed EPPS will be the subject of intense scrutiny and, perhaps,
legal challenge. Unlike National Policy Statements, for which both statutory consultation/publicity
requirements and a statutory six-week time limit for bringing judicial review proceedings are
provided in Pt 2 of PA 2008, the EPPS will, apparently, be issued just like any other Planning Policy
Statement. It seems likely, however, that the introduction of this statutory time limit will influence
the approach of the courts to other planning judicial reviews.32

Green Papers need to be taken seriously, even when proposals in them are at a high level of
generalisation. Keene L.J. drew a distinction here between Green and White Papers. As will be
seen shortly, several general proposals in the Planning White Paper have led to changes in the
administration of planning appeals without any intervening formal process of consultation. To move
directly from the general to the particular in this was may not be in the public interest, not least
because informed consultation of the general public can be useful in strengthening implementation
and avoiding unintended consequences.

Again, as suggested above in the context of projects, European environmental law requirements
in the shape of a SEA Directive may prove to be a more useful safeguard in relation to
policy formulation than the common law or the Aarhus Convention, particularly in the case
of identifying and testing alternatives, notwithstanding that the argument failed on the facts as found
by the judges. Essentially, the challenge was premature in advance of the final formulation of a
shortlist.

The eco-towns project, as well as creation of the IPC and the attendant policy statements, suggests
that the Government is not persuaded of the ability of the LDF system to deliver development
within its desired timescales. The courts have not declared this Government led, as opposed
to development plan led, approach unlawful. The result is, apparently, a two-tier system with
‘‘ordinary’’ projects being subjected to the full plan led development control system under local
control, with statutory consultation requirements, and schemes with potentially the widest impacts
being dealt with in ways which allow much less room for serious critique/challenge by interested
parties.

Promulgation of Policy/Guidance

This year has seen a new departure in the role of PINS. In place of the old DETR Circular
05/2000, ‘‘Planning Appeals: Procedures (Including Inquiries into Called-In Planning Applications)’’, we
now have PINS 01/2009 ‘‘Procedural Guidance’’ on the same topics. There is also PINS 02/2009 on
Enforcement Appeal Procedure.33 Although PINS 01/09 is at pains to claim a ‘‘policy basis’’ in a
Ministerial Statement of March 11, 2009, that statement is broad, and whilst purporting to ‘‘endorse’’
the PINS guidance, predated its apparent discussion at a ‘‘stakeholder workshop’’ held one week
later. At that workshop, stakeholders34 received a draft copy of the document destined to become

32 As indicated by the Hon. Collins J. at PEBA’s 2009 National Conference.
33 Mostly mode of appeal, but with further guidance promised.
34 Including representatives of PEBA.
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PINS 01/2009. They were given two days in which to consider it and respond. The final version, as
noted above, took effect on April 6. There was no public consultation, as there would have been for
a Government Circular under the Cabinet Office Code, noted in Bard. PINS 01/2009, despite its
youth, has conceived and borne a number of ‘‘daughter documents’’—Planning Inspectorate Good
Practice Advice Notes on:

1. accepting amendments to schemes at appeal;
2. introduction of new evidence/material at appeal;
3. bespoke timetabling.35

Again, there was no public consultation as such, but PEBA was given two weeks to comment on
drafts.

There are, perhaps, some common themes with Bard. PINS 01/2009 asserts that it incorporates
‘‘information’’ on the changes implemented ‘‘following the Government’s consultation’’, meaning
the Planning White Paper and daughter document, ‘‘Improving the Appeal Process in the Planning
System—Making it proportionate, customer focused, efficient and well resourced’’, of May 2007. Like the
Green Paper in Bard, the White Paper—and even its long-named child—did not descend to detail.
It is at least surprising, two years later, to find new documents, which do undoubtedly promulgate
policy,36 being rushed into the public domain with no attempt to follow the Cabinet Office Code.
More recently, and with no consultation at all, guidance for inspectors has been published on the
website dealing with planning conditions and obligations.37 Whilst the practice of making guidance
to inspectors transparent is universally welcomed, the content of some of the latter, and its relationship
to Government policy, have given rise to concern.

It is not the purpose of this paper to summarise or review the content of the various Guidance and
Notes. The point about consultation, however, is one of principle. Moreover, as noted above, it may
be part of a wider trend, exemplified also in Redcar and Bard, of the Government’s being so concerned
about the admittedly important subject of delivery that the quality of the process—and therefore
potentially also the product—is impaired. These issues matter, not only in terms of ‘‘outcomes’’,
but also because of the importance of public acceptance of major (and minor) development. It is
essential that PINS remains, in fact and appearance, wholly independent of the Government; that, for
example, is one of the planks of the Alconbury system of checks and balances. Crucially, the esteem
in which PINS’ handling of its quasi-judicial role is held is a vital expression of the constitutional
principle of the Separation of Powers. Any perception of speed and efficiency being promoted at the
expense of fairness would leave everyone the poorer.

With these thoughts in mind, the following short points should be made about the guidance:

(1) Sections 1.9 and 1.10 of PINS 01/2009 deal with Amendments and New Material. Both
topics are also covered in the daughter Notes. The issues seem to be connected in the
minds of the authors, and the guidance is clearly driven by a policy of ‘‘front loading’’,
underpinned by a belief that ‘‘it is important that what is considered by the Secretary of
State is essentially what was considered by the local planning authority’’. That statement

35 These were, apparently, due to be published on the PINS website in the week ending June 17, 2009, but at date of writing, they were not
there.

36 See below on amendments and new evidence.
37 ‘‘Guidance for Inspectors on planning conditions and obligations (first published in PINS Newsletter 9’’ and ‘‘Checklist’’.
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of principle is consistent with case law—the test of ‘‘essence’’ being equated with fairness
in relation to public consultation/consideration.38 It is fair to say, however, that much
of the rest of the note casts amendments in a negative light, and the practice of informal
consultation adopted by some developers in such circumstances is deprecated. There is a
clear policy drift, which goes beyond case law.

(2) New Evidence/Material at Appeal is possibly more radical. Whilst the Note recognises
that under s.79 TCPA 1990 the Secretary of State ‘‘may’’ consider the application as
though made to him in the first instance—a statutory power—acceptance of the duty39

to take account of all material considerations at the date of determination appears slightly
grudging. By contrast the Householder Appeals Service is enthusiastically described in
PINS 01/2009.40 There, ‘‘the decision will be based on the grounds of appeal submitted
by the appellant and the questionnaire and accompanying documents . . .’’. If the LPA (no
explanation is given as to why others may not do this) alert PINS to material changes
of circumstances that have occurred, the procedure will be changed. This service has
been introduced by subordinate legislation, so the continuing duty under s.70 and general
administrative law principles to consider all material considerations still applies—hence,
presumably, the option of changing mode to ensure compliance. The note counsels against
‘‘entirely new evidence or new matters’’ being raised at appeal stage. If the s.70 and general
administrative law duties are really recognised as such, then there should be no difficulty
about further evidence being produced for an appeal, subject, of course, to control of the
manner in which this is done under the new costs regime. It seems a pessimistic and unduly
elaborate approach for every applicant for planning permission to be required to fear the
worst and prepare as if for an appeal at that stage. Over-zealous front loading proved to be
something of a straitjacket in the LDF context,41 and should be avoided in development
control, especially in the current economic climate.

(3) Guidance on s.106 obligations and conditions has proved controversial. The Notes
frown on the practice of including Grampian conditions42 to overcome any lack of
ability to bind all parts of the freehold. This device can be particularly useful in the
context of large regeneration schemes where compulsory purchase powers are likely to be
required following the achievement of planning permission. Whilst there can sometimes
be legitimate objections, especially in the case of a unilateral obligation, to failing to bind all
interests (and some of the decisions referred to in the Note are examples) in many instances,
a LPA will be happy to accept such a condition or covenant. Call-in inquiries are especially
susceptible to such situations where it is likely that the authority will subsequently be using
their land assembly powers and/or there is a development agreement with the applicant.
Here, consultation in advance on the guidance might have helped to prevent unintended
consequences.43

38 See Bernard Wheatcroft Ltd v Secretary of State for the Environment [1982] J.P.L. 37; British Telecommunications Plc and v Gloucester City Council
[2002] J.P.L. 993.

39 Recognised—although not controversial—in Jefferson v National Assembly for Wales [2007] EWHC 3351 (Admin).
40 PINS 01/2009 s.3.
41 See Christopher Boyle, ‘‘Inspectors’ Changes to Development Plan Documents—Exploding some Myths’’ [2007] J.P.L. 1423.
42 Colloquially known as ‘‘Arsenal’’ conditions (because developed in connection with the Emirates Stadium development) along the

following lines: ‘‘The development of any relevant part of the application site hereby permitted shall not be commenced until a written planning
obligation under s.106 TCPA 1990 in the same or substantially the same terms as the draft planning obligation annexed hereto shall have been
entered into by all owners of the part of the application site and until the obligation shall have been completed and submitted to the LPA.’’

43 PEBA, the Law Society and the City of London Solicitors’ Group have made representations on the issue which is being considered by
CLG as part of its response to the Killian Pretty Review.
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(4) On the subject of s.106 obligations generally, PINS 01/2009 advocates early submission.44

In this connection, Ouseley J.’s decision in R. (on the application of Mid Counties Co-operative
Ltd) v Wyre Forest DC [2009] EWHC 964 (Admin) is interesting. Part of the case dealt
with the obligation under the General Development Procedure Order to place on the
register a copy of any planning obligation or s.278 agreement proposed or entered into in
connection with the application. Circular guidance45 advises that it is for LPAs to judge
when to update, but, as a guide, they should record heads of terms at the start of the
process, followed by any significant changes to draft agreements. The council in this case
failed to tell the claimants, when they asked, that draft versions had been prepared, and
only put the final draft version on the register after the resolution to grant permission
and a mere three clear working days before issue of the decision notice. Ouseley J. was
unimpressed. He rejected a submission that drafts were not covered by the circular and
said that, although there might be ‘‘room for debate as to whether every draft needs to
be registered . . . all significant changes should be’’. Here, the LPA had simply failed to
exercise any judgement.

High Court Challenges

In the widely reported46 case of Bovale Ltd v Secretary of State for Communities and Local Government
[2009] EWCA Civ 171, the Court of Appeal put paid to Collins J.’s attempt to regularise procedure
in statutory planning challenges and bring it more into line with judicial review by means of
introducing obligations on the Secretary of State to file an acknowledgement of service/put in the
first skeleton argument. It was held that he had exceeded his powers by attempting to vary, as
opposed to interpreting, the CPR. Interestingly, Collins J. had taken the trouble to consult the Bar.47

A practice which has grown up recently, in the absence of a statutory filter for s.288 TCPA 1990
challenges,48 is the making of applications for summary judgment or strike out on the basis of a
claim’s disclosing no reasonable grounds. This is now well established: see R. (on the application of
South Gloucestershire Council) v Secretary of State for the Communities and Local Government [2008] EWHC
1047 (Admin); Coyle v Secretary of State for the Communities and Local Government [2008] EWHC 2466
(Admin); R. (on the application of Blyth Valley BC) v First Secretary of State [2006] EWHC 3619.

Two judicial review cases on delay involving windfarms were noted above. They both demonstrate
the principle that the statutory time-limit is not absolute and that discretionary factors, including
Government policy, can come into play. As noted above, the provisions of PA 2008 in relation to
National Policy Statement challenges may well influence future practice in this area.

Conclusion

It has been impossible within this paper to cover every new development of case law, let alone
statute. Plainly, this is a time of intense policy making activity and, as ever in planning, the interplay
between policy, ‘‘delivery’’ and administrative fairness/natural justice is vital and intriguing. As noted
above, in the eco-towns process, there was a phase known as the ‘‘showstopper review’’. This review
of planning law and practice, however, has amply demonstrated that ‘‘The Show Must Go On’’.

44 Paragraph 1.12.2: with appeal or 10 days before inquiry/hearing.
45 Circular 05/05 Planning Obligations para.43.
46 E.g. John Pugh-Smith, ‘‘Recent Development in Planning Case Law’’ [2009] J.P.L. 663 at 678, a review of more general scope than this paper.
47 The view of each member of PEBA and the Law Society was canvassed.
48 Strongly advocated by the Planning Judges, e.g. in the cases cited below in this paragraph and by Sullivan and Collins JJ. at the PEBA

National Conferences 2008 and 2009.
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